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Assessing Credibility

Fall 2020 Hearing Panelist Training| UM System| Dr. Sybil Wyatt

Opening Thought

“More than analytical rigor, judging credibility
requires imagination and empathy for the human
condition.”

- Judge John L. Kane
US District Court for the District of Colorado






Role of a Hearing Panelist: Decider of Fact

= You are tasked with deciding the accuracy and truthfulness of
testimony provided

= You are allocating a level of credibility to each party and all
witnesses

= You must decide what importance to assign the testimony
within the totality of the complaint

= You are expected to use your own judgment and intuition
while remaining aware of your own biases

Active
Listening 7
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Patience

= Hold off on making any decisions until all testimony
has been presented

= Do not attempt to resolve the complaint as each
witness testifies

—Instead, make notes about any
statements or behaviors that “set
off alarms” and be prepared to ask
questions of the witnesses to
clarify information and address
your concerns

iil . Active Listening

Vo ¥

= Listen carefully, staying focused on the facts presented by the
testimony

— Avoid distractions by setting aside electronic devices, closing
email/messaging, securing a private space

= Be aware of your nonverbal feedback

— Exhibit welcoming behaviors such as eye contact, head nods, leaning in,
open posture; these will elicit a greater level of trust on the part of the
witness and often lead to a higher degree of disclosure

= Do not be swayed by extraneous details

— Skill level of the advisor

— Likeability of the witness

— Emotional nature of the testimony

— Number of witnesses testifying in support of or against the complaint
= Quality over quantity
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Impartial Review

Do your best to remain impartial throughout the hearing and
in your decision-making

Acknowledge the effect your biases may have on what you see
and hear

Avoid judgment based on your subjective values, morals, or
ethical beliefs

— Even though you may not agree with the personal choices made by a party
or witness, you must stay focused on the truthfulness and accuracy of their
testimony and their contributions to the relevant facts rather than your
feelings about their behaviors

Check yourself often — “How else could that person, action, or
situation be interpreted?”

Consistency

Does the testimony of the witness align with the information they
provided to investigator(s)?

Is the testimony of the witness consistent with other witnesses
regarding the same events?

Does the testimony seem overly consistent, as if it was rehearsed?

— If yes, what is more likely: 1) having gone over the events multiple times in
preparation for the hearing, or 2) having consulted other witnesses to align
testimony?

If the testimony provided is secondhand information shared with the
witness by one of the parties or another witness, are there
contradictions in the information when comparing testimony?

If there are inconsistencies, ask yourself:

— Are the differences related to relevant facts?
— What importance will you place on the discrepancies?
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J__ Plausibility
9

= If the witness is providing firsthand testimony, are the
facts as they present them plausible?
— Could they see/hear the events based on their proximity and access, as well

as the surrounding environment?

— Do they seem to be filling in memory gaps rather than recalling events as
they occurred?

= Was there any reason the witness would have a
diminished capacity to recall events? a,

— Physical/mental disabilities
— Incapacitation due to sleep, medication, alcohol, illicit drugs *
— Substantial length of time has elapsed
= Information is often forgotten very quickly unless it is recalled frequently
— Events were of minor significance to the witness at the time
= Events never made it into long-term memory
— Other similar events have occurred and may cause “interference”

‘ Witness Biases

To what extent might the background, education, and
experiences of the witness affect their testimony?

— Information may be limited but consider what you do know or can surmise from
the investigation report and context testimony

= What factors, if any, might reasonably contribute to any
hostility displayed by a witness?
— Experiences throughout the complaint process?

— Lack of faith in the reliability or impartiality of the complaint process?

= Does/did the witness have a close relationship, especially of
an intimate or romantic nature, with a party or witness?

= Did the witness express or indicate a belief that either party
has a pattern or practice of being untruthful?






* Motive

= To your knowledge or reasonable inference, did the witness:

— Evade questions?

— Decline to respond to questions asked, either in part or in whole?

— Purposefully omit facts?

— Provide incomplete responses?

— Recant their earlier testimony to investigators, in full or in part?

— Deliberately provide false testimony? —

— Make an admission of partial responsibility?

— Have a personal interest in the outcome of the complaint? :' .

= If yes, what might be their motivation?
— Fear? Embarrassment? " ‘

— A need to please? N (]
— Attempt to influence the outcome of the complaint? Tl' TT
— To protect self or others?

— To avoid punishment?

* Delivery

Non-verbal behaviors and demeanor should be
considered as minimal cues to credibility.

= Non-verbal behaviors J
— Folded or open arms? ; y
— Relaxed or rigid/tense body posture? :

— Frowning? Smiling? Neutral facial expression?

— Fidgety? Still?

— Stammering?

— Hesitation in responding?

— Tone/pitch of voice or voice pattern shifts/changes?

— Eye contact — was it overly sustained? Was it rare?

— Any seemingly nervous gestures or slight or overt repetitive movements?

— Unreasonable focus on word selection?

— Clenched or relaxed facial muscles?
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‘ Delivery
= Demeanor

— Calm? Anxious?

— Upset/angry? Upset/crying?
— Regret?

— Shame? Embarrassment?

— Sad? Sorrowful?

— Disconnected?

— Uncomfortable?

When considering the delivery of testimony by a witness, you should
take into account how simply participating in the hearing might
reasonably affect their body language and demeanor.

Overall, did the testimony, body language, and emotional state
of the witness align for the majority of their testimony?

Questions?







Revised
Equity Hearing Panelist Training
August 6, 2020 & August 7, 2020

Join Zoom Meeting
https://umsystem.zoom.us/j/91978418829
Meeting ID: 919 7841 8829
Dial by your location
+1 312 626 6799 US (Chicago)

BLOCK A (8:00AM —12:00PM)**

e 8:00AM - 8:15 AM: Opening Remarks

e 8:15AM - 9:45 AM: What is the Process? Equity vs. Title IX*

e 9:45AM - 10:00AM: Presumption of Not Responsible & Preponderance of Evidence*
e 10:15AM - 10:45AM: Role of Panelists: Equity Hearing vs. Title IX Hearing

e 10:45AM - 11:15 AM: Implicit Bias

e 11:15AM - 11:45AM: Effects of Alcohol

BLOCK B (1:00PM — 5:00PM)**

e 1:00PM - 1:30 PM: Credibility

e 1:30PM - 2:00PM: Relevancy of Questions and Evidence*
e 2:00PM - 2:30PM: Decision Writing & Sanctioning*

e 2:30PM - 2:50PM: Zoom through a Hearing*

e 3:00PM - 3:30PM: Mock Hearing Preview

e 3:30PM - 4:00PM: Mock Hearing Deliberations

e 4:00PM - 4:30PM: Mock Hearing Decision Writing

e 4:30PM - 5:00PM: Q&A & Closing Remarks

*Although participation in each session is encouraged, if you served as a Hearing Panelist
during Academic Year 2019-2020, only the sessions marked in BOLD are those that you are
required to attend.

** Sessions offered during Block A & Block B will be offered both on Thursday and Friday.
For any particular session, you may choose which day works best for your schedule and
attend accordingly.



https://umsystem.zoom.us/j/91978418829




Decision Making/Analysis Flow

Policy Violation

Point of Fact Confirming

Point of Fact Refuting

Document for Equity Hearing Panel Training






Analysis/Rationale Questions to Consider:

e Isthere a preponderance (51% did happen, or 51% did not happen) of evidence?
o Ifthereis, explain that.
= “Quinn, | have thoroughly reviewed the facts at hand as presented in the investigation report
and hearing. This included your testimony, the testimony of the complainant, witness testimony
and documentary evidence. | have found that there is a preponderance of the evidence that
shows you are responsible for violating the University of Missouri Collected Rules and
Regulations 600.020: Sexual Misconduct, nonconsensual sexual intercourse.”
o Ifthereis not, explain that.
o Identify the facts, one/two sentence paragraphs are okay.
= “Quinn, text messages provided by Blake have identified that you both had been talking about
attending this party for two weeks prior, and in those conversations Blake expressed how they
were concerned because they did not drink often, and their tolerance was low. Blake also
shared with you that they on a prescription for depression that sometimes had adverse
interactions with Alcohol.”
e  What's the respondent’s defense?
o If the facts at hand support their defense, identify that.
o If the facts at hand do not support their defense, identify that.
=  “You stated in your interview with the University Investigator that you did not give Blake any
drinks, or see Blake drink alcohol on the night the incident occurred, so how would you know
how much they had to drink? However, through the course of the investigation multiple
witnesses attested to seeing you give Blake drinks which summed to 6 alcoholic beverages, and
3 alcoholic Jell-0 shots of unknown strength in the span of two hours, and overheard you
actively encouraging Blake to “get wasted”. | have no reason to doubt the credibility of these
witnesses, and believe that you are factually incorrect on this point.”
e How would “A Reasonable Person” respond?

o A Reasonable Person is: a fictional person with an ordinary degree of reason, prudence, care,
foresight, or intelligence whose conduct, conclusion, or expectation in relation to a particular
circumstance or fact is used as an objective standard by which to measure or determine something
(as the existence of negligence)

o Use “areasonable person” in your language

o If the respondent’s behavior was contrary to what “a reasonable person” would do, explain that as well.

=  “You attested to observing Blake not handling the alcohol well. A reasonable person would have
been able to tell, after observing Blake’s slurred speech, stumbling, passing in and out of
consciousness, and vomiting that they were incapacitated, and as defined by University Policy,
unable to provide consent to any sexual activity.
e What is the appropriate Remedy to this situation?

o Consider the impact to the complainant and/or respondent in your rationale.

o Weigh the wishes of the complainant.

o If there is anything else that impacted your thought process, now is the time to include that.

=  “Quinn, the evidence in this matter is substantial, it is also clear that you actively lied to the
University Investigator throughout the process, as the majority of your points of fact were
debunked by neutral witnesses. Given the significant impact that this incident of non-consensual
sexual intercourse has had on Blake, and the predatory nature of your actions leading up to the
event, | have determined the only course of action available to me to protect the S&T
community is University Expulsion. You are immediately expelled from Missouri University of
Science & Technology.”

Document for Equity Hearing Panel Training






Equity Hearing Panel Training Scenario Materials for University of Missouri Panelists - August, 2020

Investigation Report: Final Pre Hearing
Office of Equity & Title IX, Missouri University of Science & Technology
October 20, 2020
Title IX Coordinator: Benjamin White, Deputy Title IX Coordinator
Investigator: Barbi Spencer
Intake Officer: Siobhan Macxis
Date of initial meeting: Thursday, August 27t, 2020

This report summarizes the allegation of sexual harassment; specifically Sexual Assault —
Sodomy and Dating Violence of Nash Kelly.

University of Missouri Collected Rules and Regulations 600.020 defines these alleged policy
violations as follows:

Sexual Harassment. Sexual harassment means conduct on the basis of sex
that satisfies one or more of the following:

e “Quid Pro Quo” - An employee of the University conditioning the provision
of an aid, benefit, or service of the University on an individual’s participation
in unwelcome sexual conduct;

e “Hostile Environment” - Unwelcome conduct determined by a reasonable
person to be so severe, pervasive, and objectively offensive that it
effectively denies a person equal access to the University’s education
program or activity;

e “Sexual assault” - Any sexual act that constitutes rape, sodomy, sexual
assault with an object, fondling, incest, and statutory rape, as defined
below:

o “Sodomy” is oral or anal sexual intercourse with another person,
without the consent of the victim, including instances where the victim
is incapable of giving consent because of their age or because of their
temporary or permanent mental or physical incapacity.

“Dating Violence” - The term “dating violence” means violence committed
by a person-- (A) who is or has been in a social relationship of a romantic
or intimate nature with the victim; and (B) where the existence of such a
relationship shall be determined based on a consideration of the following
factors: (i) The length of the relationship, (ii) The type of relationship, and
(iii) The frequency of interaction between the persons involved in the
relationship.

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
Resolution Process. Any similarities to actual cases, events or persons are coincidences





Equity Hearing Panel Training Scenario Materials for University of Missouri Panelists - August, 2020

Involved Parties:

Complainant: Nash Kelly, junior student at S&T
Respondent: Jed Smith, graduate student at S&T
Witnesses:

Brian Barker, junior at S&T — fraternity brother of Nash

Amal Jones, graduate student at S&T — Friend and housemate of Jed

James Lewis, graduate student at S&T — Friend of Amal, present for alleged incident

Samantha Rivers, Assistant Chief of S&T Police, first responder

Timeline:

Initial Report

Outreach to Complainant

Complainant Intake

Formal Complaint Filed

Supportive Measure provided to NK

Notice of Allegations

Interim Remedy Provided to Parties (No Contact Directive)
Respondent Interview

Supportive Measure provided to JS

Witness Interview BB

Witness Interview Al

Witness Interview SR

Complainant Second Interview

Respondent Second Interview

Evidence Sent to Parties for Review
Evidence Received From Parties

Notice of Hearing sent to Parties

Finalized Investigation Report sent to Parties
Party’s Proposed Witnesses/Evidence Received
Request to Remove Hearing Panel Member
Notice of Hearing sent to Witnesses

Complete List of Proposed Witnesses/Evidence sent to Parties

Intent to have an Advisor Received from Parties
Request for Hearing Accommodations Received

Final Investigation Report w/Evidence/Witnesses to HP Members

Live Hearing

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity

8/25/2020
8/26/2020
8/27/2020
8/27/2020
8/27/2020
8/28/2020
8/28/2020
8/31/2020
8/31/2020
9/3/2020
9/3/2020
9/4/2020
9/7/2020
9/8/2020
9/15/2020
9/29/2020
9/30/2020
9/30/2020
10/6/2020
10/6/2020
10/7/2020
10/13/2020
10/13/2020
10/13/2020
10/20/2020
10/27/2020

Resolution Process. Any similarities to actual cases, events or persons are coincidences





Equity Hearing Panel Training Scenario Materials for University of Missouri Panelists - August, 2020

Documents:

Initial Report

Formal Signed Complaint

Outreaches and email correspondence
Official Letters and Notices

SANE Examination Summary
University Incident Summary

Text Messages

Resolution Process: University of Missouri Collected Rules & Regulations 600.030; Process for
resolving complaints of Sexual Harassment under Title IX.

Summary:

Nash Kelly is a junior at Missouri S&T, and is alleging that during the course of a heated
argument his on-again off-again boyfriend Jed Smith struck him violently, and then performed
anal sexual intercourse without his consent. When interrupted by Jed’s roommate Amal Jones,
Nash left the apartment and contacted his fraternity brother Brian Barker who took him to
University Police. Assistant Chief Samantha Rivers transported Nash to Phelps Health
Emergency Room and Nash had a SANE exam performed. Samantha completed his report, and
notified the Deputy Title IX Coordinator, Benjamin White who instructed Siobhan Macxis to
reach out and perform an intake meeting with Nash.

Interim Remedies and Supportive Measures Provided:

e No Contact Directive between Nash and Jed

e Counseling provided to Nash at his request

e Class Excusal for 8/26-8/28, extension to deadlines, and ability to make up missed work
at Nash’s request

e Extension to research deadline provided to Jed at his request

Intake Meeting 8/27/2020 with Nash Kelly
Intake Officer: Siobhan Macxis

Siobhan met with Nash Kelly a junior at Missouri S&T on 8/27/2020. Nash explained to Siobhan
that he was the victim of a sexual assault during a fight with his now former boyfriend, Jed
Smith. Nash stated that he is an active member of the Alpha Beta Chi fraternity. Nash stated
that he has been in an on again off again relationship with graduate student Jed Smith for
approximately 8 months. Nash said that he and Jed do not hide their status as members of the
LGBTQ community, and consider themselves comfortable with this aspect of their identities.

On the evening of Tuesday, August 25", Nash stated that he had gone out to celebrate the start
of the academic year with his fraternity brothers. He said that he and around 10 other brothers

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
Resolution Process. Any similarities to actual cases, events or persons are coincidences 3





Equity Hearing Panel Training Scenario Materials for University of Missouri Panelists - August, 2020

went to Hopper’s, a local bar in downtown Rolla at about 7:30pm and drank and ate. Nash
alleges that he received an angry text message from Jed demanding he come over right away.
Nash stated that he left the party and went to Jed’s. Nash indicates that he had drank about
one pitchers worth of beer in two hours, and had not eaten very much that day before he left.
Nash stated that he was intoxicated, however was not incapacitated at the time he left for Jed’s
apartment in the Rolla Suites on foot, just a couple blocks north of Hopper’s towards campus.

Nash stated that when he arrived at Jed’s apartment he was greeted at the door by Amal Jones,
Jed’s roommate. Amal was cordial with Nash, and stated “he’s [Jed] really on one today man.”
And then Amal went to his room. Nash stated that he knocked on Jed’s door and was told to
come in. Nash stated that he and Jed argued, and the argument escalated; Jed became louder
and louder, was gesturing his arms all around the place. Nash stated that Jed was getting into
his face and calling him insulting names like “slut” and “whore” and making outlandish
accusations that he had been cheating on Jed with his fraternity brothers. Nash stated that he
tried to get Jed to calm down out of a concern that Amal would overhear them. When Nash
attempted this Jed struck him in the face with the back of his hand, busting his lip and then
forced Nash onto the bed face down. Nash states that he was in such a state of shock he did not
realize that Jed had taken down his pants, and removed Nash’s shorts and straddled him,
pinning his hands down with his knees. Nash stated that Jed then penetrated him with his
penis, without lubricant or a condom and had anal intercourse with him without asking for his
consent, or Nash signaling that he gave consent. Nash stated that he screamed out to stop, and
this is when Amal began banging on the door to Jed’s room. Nash stated that Jed continued
intercourse for about 20 more seconds before getting up and rushing to the restroom. Nash
stated that he took this opportunity to run out of the apartment where he called his fraternity
brother Brian Barker who was the sober driver for the party at Hopper’s.

Nash stated that Brian picked him up and took him to the UPD office on campus where they
met with Assistant Chief of Police Samantha Rivers. Nash stated that he began giving his
statement to Samantha when he really began feeling a lot of pain, and explained this to
Samantha. Nash stated that Samantha advised him that she could take him to the ER. Nash
agreed to go to the Phelps Health Emergency Room, and Brian suggested to him that he should
have a SANE exam performed, and Nash thought that was probably a good idea. Nash stated
that it was a horribly embarrassing examination, and that the nurse was cold with him.
However, Nash said that the doctor that tended to his bruised lip and anal fissures which were
a result of the anal intercourse was very caring.

Nash made it clear to Samantha he did not want to file a police report, but he wanted
something done about Jed, and hates to think that he could do this to someone else in the
community.

Siobhan asked if Nash wanted to file a Formal Complaint, and explained the Equity Resolution
Process to him, Nash stated that he wanted to file a Signed Formal Complaint, and did so in the

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
Resolution Process. Any similarities to actual cases, events or persons are coincidences 4
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intake meeting. Throughout the intake Nash was very emotional, and at times cried. Siobhan
advised Nash of supportive measures and interim remedies available to him under policy. Nash
requested a No Contact Directive, and academic and counseling supportive measures.

Interview with Respondent — Jed Smith 8/31/2020

Investigator: Barbi Spencer
Second in room: Siobhan Macxis

On Monday, August 31%t, 2020 University Investigator Barbi Spencer met with Jed Smith, a
graduate student at Missouri S&T. Jed stated that he had been seeing Nash for the better part
of the spring and summer. They had met at a social sponsored by Spectrum (Spectrum is the
LGBTQ social Recognized Student Organization) back in November. Jed said he was taken by
Nash early on in the relationship, and that he was very passionate with him. Jed stated that he
was very physically attracted to Nash, and felt like they had a lot in common. Jed stated that he
didn’t like how much Nash drank, and thought that the fraternity he was a part of was a
detriment to his academic career. Jed also stated that he wasn’t a fan of all of the
“competition” that Nash lived with in his fraternity house. When Barbi asked Jed what he
meant by “competition” Jed said that there were a number of attractive guys who lived there,
and he didn’t like how they all flirted with each other. Jed stated that this was an ongoing
problem between him and Nash, that he had asked him repeatedly to stop hanging out and
flirting with his fraternity brothers so much. Jed stated that Nash would seem to appease him
for a week or so when this argument would happen, then Jed would notice it again and they’d
be right back in the fight. When Barbi asked what the fights would look like, Jed stated that
they were typically loud verbal fights, they both would say things that they didn’t mean to each
other to hurt them, or shock them.

Barbi asked Jed if he’d ever hit Nash, and Jed said no, it’s never gotten physical before. Barbi
asked Jed how Nash had wound up with a busted lip, and Jed explained that it happened during
the make-up part of their argument. Barbi asked Jed to expand on that. Jed stated that after
almost every argument he and Nash would have rough makeup sex. In this instance they were
very loud, and Jed stated that he definitely was rough with him, perhaps too rough, but he
thought it was what Nash normally liked, and again, it was normal for them as a conclusion to
their argument. Jed said that when he pushed Nash onto the bed Nash struck his lip on the
footboard, and that he didn’t think it was bad at the time. Barbi asked Nash if he used
protection, Jed said that he and Nash did not regularly use protection, as they were both on
Prep and would get tested regularly. Barbi asked Jed if it was normal for him to use lubricant
when having anal sex with Nash, and Jed said that he normally did, but sometimes, when he
thought Nash really wanted it rough, he would not. Barbi asked Jed if Nash was saying anything
to him during the recent sexual encounter, Jed hesitated, but then told Barbi that Nash did say
stop, but attributed it to the fact that his roommate Amal was pounding on the door telling
them to keep it down. Jed said that he did stop because Amal was being really annoying

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
Resolution Process. Any similarities to actual cases, events or persons are coincidences 5
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pounding on the door. Jed stated that he got up and confronted Amal at the door, told him to
go on, and then went to the bathroom.

Jed stated that he was surprised to find Nash gone when he returned, and Nash wasn’t
answering any of his texts or calls. He’s been worried sick, and then when he got the notice of
allegations became even more upset. Jed stated that this was Nash’s way of getting back at
him, his fraternity brothers probably encouraged him to do this because he wasn’t a part of
their “pack”. Jed went on to characterize Nash as being prone to over exaggeration. Jed stated
that he got a really hateful message from Nash’s friend and fraternity brother Brian Barker;
basically accusing him of being a monster rapist and on and on, it came off very threatening.

Jed stated that he was experiencing a lot of stress from this, and will now probably miss his
research deadline. Siobhan advised Nash of supportive measures and interim remedies
available to him under policy. Siobhan offered to help Jed with a supportive measure to extend
his deadline, and he accepted.

Witness Interview — Brian Barker 9/3/2020

Investigator: Barbi Spencer
Second In Room: Siobhan Macxis

On September 9%, 2020 Barbi Spencer met with Brian Barker, a junior, friend of Nash’s and a
member of the Alpha Beta Chi fraternity. Brian stated that he had known Nash since they were
initiated into ABC fraternity the first semester of their freshman year, and had become very
close friends early on. Brian stated that he had been aware that Nash and Jed had been seeing
each other for a while, as Nash would frequently vent to him about the struggles in the
relationship. Brian stated that Nash felt controlled at times by Jed, and knew that Jed did not
like him, or his brothers. Brian stated that he didn’t really care what Jed thought of him, or his
friendship with Nash, and that his and Nash’s friendship was stronger than whatever Nash and
Jed had together.

Barbi asked Brian to recount the events of the night of August 25™. Brian stated that he and
about 10 other members of the fraternity went to Hopper’s to celebrate the start of the
semester. Brian stated that he was the sober driver but was encouraging everyone to drink.
Brian stated that he thought Nash had about a pitcher of some dark beer he didn’t remember
the name of before he abruptly left a few hours in. He wasn’t sure if Nash had eaten anything.
Brian stated that he texted Nash asking him where he was going, and Nash replied “the master
has called me to his presence” which told him all he needed to know, Jed had told him to come
over. Brian didn’t really think anything of it he said, Nash tended to get a little dramatic when
he drank a bit. Brian stated that Jed was always demanding Nash’s attention, and it seemed
more so whenever Nash was having a good time with his fraternity brothers. Brian stated that
that wasn’t the first time Nash had referred to Jed as “the master” and it was sort of their inside
joke. Brian stated that he wasn’t sure what kept Nash in that relationship, but when he was

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
Resolution Process. Any similarities to actual cases, events or persons are coincidences 6
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happy with Jed he was really happy, so he never really pushed the issue. Brian stated “but man,
when they fought... they were loud, and the fallout normally left Nash in tears, but then Jed
would do something Nash thought was nice and they’d be right back together.”

Brian said he hadn’t heard a peep out of Nash until about 30, maybe 45 minutes after he had
left and sent that text. Brian stated that Nash called him, he was in tears, and asked him to
come pick him up really fast before Jed found him. Brian stated that this alarmed him, so he left
Hoppers and picked Nash up. Brian said the minute Nash got into the car he knew something
was wrong, his face was bloody and red, his lip had been busted open as well. Brian said that he
also could tell by the way Nash was walking with a limp that something wrong had happened.
Brian said he didn’t know what to do at first, because Nash was just sobbing and almost
hyperventilating, he knew he was close to the UPD office so he would go there for help. Brian
said he took Nash in and an officer named Samantha Rivers helped them. Brian said that’s when
Nash told him and Samantha what had happened, that Jed had smacked him across the face
during an argument and then basically raped him. Brian stated this had made him very angry,
and he shot off a really fast and aggressive message to Jed basically saying that he was going to
regret what he did to Nash. Brian stated that Samantha took them to the hospital because Nash
was in a lot of pain, and suggested that Nash get a SANE exam performed, and he did. Brian
stated that he picked Nash up after the exam was complete and took Nash home.

Brian said when Nash got his outreach he was reluctant at first to come in, but he encouraged
Nash that this wasn’t okay and had to stop. Brian stated that he’s relatively certain that Jed
hasn’t tried communicating with Nash.

Witness Interview — Amal Jones 9/3/2020

Investigator: Barbi Spencer
Second In Room: Siobhan Macxis

On September 3™, 2020 Barbi Spencer met with Amal Jones, a graduate student at Missouri
S&T and Jed’s roommate. Amal stated that he had known Jed for about a year and a half when
they moved in together in the Rolla Suite’s North complex on campus. They shared the same
faculty advisor who encouraged them to live together, as it would be helpful for research and
accountability. Amal stated that generally speaking, he got along with Jed. Amal stated that on
occasion he observed Jed get rather loud and angry though.

Recently, Amal stated Jed’s anger would be centered on his boyfriend Nash. Amal stated that
he didn’t really know Nash all that well, and only spoke to him in passing when he’d come over
to Jed’s place, but that he seemed like a pretty chill guy. Amal stated that he had heard Jed and
Nash argue before, and it was always very loud, but he didn’t think it was any of his business so
he’d just put headphones on and listen to music, and by the time he was ready for bed Jed and
Nash would seem to be getting along again.

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
Resolution Process. Any similarities to actual cases, events or persons are coincidences 7
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When asked to recall the night of the 25" Amal stated that Jed had been going on a long rant
about how inconsiderate and untrustworthy Nash was. Amal stated that he inferred it was
because Nash was hanging out with his fraternity brothers again, something that he’d heard Jed
talk and yell at length about. Amal stated that Jed didn’t like to drink, and that he didn’t like it
when Nash drank. Amal stated that he’d seen Nash come over to the apartment once clearly
intoxicated and Jed yelled at him for a long time about it. Amal stated that in this previous
instance Nash was being over the top, pretty crazy and really dramatic in his argument about
being able to drink.

Amal stated that he was getting kind of embarrassed by Jed’s rantings because he had a friend
over working on a research project with him, James Lewis, so he was relieved when Nash
showed up. Amal stated that he told Nash when he answered the door “good luck, he’s on one
tonight” and he meant that Jed was on a rant about Nash. Amal said he watched Nash go to
Jed’s bedroom door, and he stumbled when he walked, Nash appeared drunk to Amal. Amal
stated that he went to his room to continue working on his research project with James that
was coming due.

Amal stated that he couldn’t make out what was being said in the other room, but it kept
getting louder and louder, and it seemed to go on for about 20 minutes when something about
it changed. Amal stated that he stopped hearing raised voices and started to hear yelling and
screaming. Amal stated that it was something about the pitch in the voices that bothered him,
and he looked at James and could tell he was distracted by it too, and neither of them could
focus on their project anymore, so he went to Jed’s room and pounded on the door trying to
get them to cut it out. Amal stated that when he did this he clearly heard Nash scream “stop”.
This concerned Amal, and after about 30 seconds Jed came busting through the door and went
straight to the bathroom. Amal stated that he went after Jed to check on him, but he slammed
the door in his face. Amal stated that he decided to go back to his room where James was, that
it wasn’t his place to get involved. Soon after he got to his room he stated that he heard the
apartment door close, and inferred it was Nash leaving. Amal hasn’t spoken to Jed since the
incident, he stated that he’s been very caught up in the research project and Jed’s been keeping
shut up in his room.

Witness Interview — James Smith — 9/4/2020

Investigator: Barbi Spencer
Second In Room: Siobhan Macxis

On September 4%, 2020 Barbi spencer met with James Smith, a graduate student and friend of
Amal’s. Barbi asked James what he knew about the incident on August 25" between Nash and
Jed. James stated that he really didn’t know a whole lot, but that it sounded like a pretty
intense argument was underway. James stated that he really didn’t know Jed or Nash, he knew
of them because Amal would occasionally mention his roommate in passing conversation.

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
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James stated that he was working on a project with Amal in his room, and they heard a knock at
the door. James stated that Amal said that “that must be Nash, | better let him in so Jed can
calm himself down.” James stated that he kept working on the project, and Amal quickly
returned. James stated that a few moments later he began hearing raised voices inside the
apartment, and he looked at Amal however Amal didn’t seem to be reacting. James stated that
he took his cue from Amal because it was his roommate, and really not his business. James
stated that he was really trying hard to focus on the work. James stated that the raised voices
went on for about 15-20 minutes or so, and then it changed, it got really loud, and James felt
like it sounded more like a person in duress. James stated that he looked at Amal who then got
up, mumbling something about wishing they’d knock it off, and then James heard what he
presumes was Amal pounding on Jed’s door. James clearly heard someone scream “stop”, and
then later heard a door open, and saw Jed pass by Amal’s room towards the bathroom. James
stated that he saw Amal follow him, but Amal quickly returned to his room and said not to
worry about it and then went back to work. James stated that he didn’t see or hear Jed the rest
of the night.

James stated he really doesn’t want to be involved in this, it makes him really uncomfortable,
and he really can’t waste his time on this kind of thing because he’s got a very important
research deadline approaching.

Witness Interview — Samantha Rivers —9/4/2020

Investigator: Barbi Spencer
Second Person In Room: Siobhan Macxis

On September 4™, 2020 Barbi Spencer met with Assistant Chief of Police Samantha Rivers for a
witness interview. Samantha stated that she responded to the incident involving Nash at about
10:15 the evening of the 25 of August. Samantha characterized Nash’s demeanor as having
been through something very traumatic, stating that he had a busted lip, a very red face, clearly
had been/was still crying and when he was walking he was wincing in pain. Samantha stated
that Nash began telling them that he had been assaulted both physically and sexually by his
boyfriend Jed. Samantha stated that Nash told her he and Jed had been in an intense argument,
and Jed had slapped him across the face with the back of his hand which stunned him, and that
Jed had pushed Nash onto the bed, pulled down his pants and proceeded to have anal sex with
him without his consent.

Samantha stated that she wanted to make sure Nash was okay physically before filing a full
report, and offered to take Nash to the emergency room and have a SANE exam performed.
Samantha stated that Nash agreed and Nash told her that he was having some significant pain
“down there” which Samantha inferred as his anus. Samantha stated that she transported Nash
to the Phelps Health Emergency Room, and got him set up to have a SANE exam performed.
Samantha stated that Nash made it clear he did not want to file a formal police report, but
wanted the exam performed. Samantha stated that she made sure that Nash had

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
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transportation once the exam was complete, and then returned to the station to complete her
informational report and submit it to the Chief of S&T Police and Benjamin White, the Deputy
Title IX Coordinator for campus.

Complainant Second Interview - Nash Kelly - 9/7/2020

Investigator: Barbi Spencer
Second Person In Room: Siobhan Macxis

Barbi Spencer met with Nash on September 7t", 2020 to follow up with some additional
guestions. Barbi asked Nash to describe Jed’s room, specifically his bed. Nash stated that Jed
had a full sized mattress pushed up into the corner of the room, he stated that it was lower to
the ground. Barbi asked Nash if the bed had a headboard or a footboard on the bed, to which
Nash stated there was not. Barbi asked Nash what kind of pants he was wearing the night of
the incident, to which Nash stated he was wearing athletic shorts with an elastic band.

Barbi asked Nash to characterize the typical sex Nash and Jed would have. Nash stated that it
was pretty normal, however that when they fought their makeup sex was a little more
passionate, and sometimes rough, but Nash didn’t like hitting or super hard or rough sex, and
had told Jed this. Barbi asked Nash if it was normal to not use a lubricant when he and Jed had
anal sex, to which Nash replied that it was not normal, and he’d never allow it under normal
circumstances. Nash stated that he attributed most of the injury to his rectum and anus to the
lack of lubricant used.

Barbi asked Nash what the fight with Jed was about. Nash stated that Jed was mad at him
because he was out with his fraternity brothers and drinking, a common point of contention
between them. Nash stated that Jed would get jealous of the attention his fraternity brothers
would pay him, and the attention he paid them in return. Nash also stated that Jed didn’t like it
when he drank, but it wasn’t like he was over the top drunk. Barbi asked if Jed had been
drinking that night, and Nash stated that he highly doubted it because Jed would rarely drink, or
do any sort of drug. Barbi asked Nash what sort of cues he would typically give Jed that showed
an interest in having sex at the end of an argument, to which Nash replied in the past he’d
either go in for a kiss, grope him, or pull him close to him, something obvious and direct.

Barbi asked Nash if he, or anyone else had been in communication with Jed since the incident.
Nash stated that he knew that Brian had sent a message to Jed, and that it was threatening, but
after he had his intake with Siobhan and she explained the retaliation policy to him he made
sure to have a conversation with his brothers about not retaliating, even though they wanted
to.

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
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Respondent Second Interview — Jed Smith - 9/8/2020

Investigator: Barbi Spencer
Second Person In Room: Siobhan Macxis

Barbi met with Jed Smith on September 8™, 2020 for a follow up interview. Barbi asked Jed if he
had been drinking the night of the incident, to which Jed replied no, he rarely drank. Barbi
asked Jed how he knew that Nash was drunk, and he stated that Nash smelled like beer, and
stumbled a bit when he came into the room. Jed went further to say that Nash had a tell when
he was intoxicated, he got overly dramatic about everything, so he really escalated the
argument and the language he was using. Barbi asked Jed to expand on that, and Jed stated
that Nash was calling him things like “a slave master” “controlling” “lame” “asshole” to name a
few.

”n

Barbi asked Jed to describe his bedroom, specifically his bed. Jed stated that he’s got a full sized
bed, with a red cover pushed against the wall and in the corner of the room. Barbi asked if the
bed had a headboard or footboard, and Jed stated that it did not. Barbi followed up with Jed,
and asked him how Nash’s lip became busted, because in his initial interview he stated Nash
must have struck it on his footboard of the bed. Jed stated that Nash must have bit it during
sex, and that that is the only explanation he had.

Barbi asked Jed how he knew Nash wanted to have sex with him. Jed stated that it was what
always happened at the conclusion of their fights, and he wanted the fight to end. Barbi
followed up, asking what cues or signals did Nash give you that showed he wanted to have sex
and/or end the argument. Jed stated that he could tell Nash was getting calmer with him, and
that he was attempting to calm him down, and that was typically how he’d initiate sex.

Barbi asked Jed if he had been in contact, or had been contacted by Nash or anyone else since
they spoke last. Jed stated that he has not received any further contact from anyone, and has
kept himself shut up in his room. Siobhan offered counseling services to Jed, to which he
declined.
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Informational Points

e A Clery mandated timely warning was issued on the morning of 8/26/2020 by the
University Police Chief indicating that a sexual assault had been reported to have
occurred in the vicinity of the 1100 Block of N. Pine Street.

e A SANE Examination Report is on file with the Office of Equity & Title IX, however due to
HIPAA will not be released in its entirety. A summary of the SANE Exam has been
provided as an appendix to this report.

e Nash’s BAC was .075 at 11:30pm according to the SANE exam, given the amount of beer
Nash drank his BAC at about the time of the incident could be in the range of .105.
Given Nash’s weight this would put him in the designation of Legally Intoxicated.
However, many factors impact BAC, metabolism, food consumed that day, and the
alcohol content of the beer, and how fast Nash consumed the beer. Minus .2 would put
Nash as Impaired at the time of the incident, plus .2 would push Nash further into
Legally Intoxicated at the time of the incident.

e Rolla Suites North (the location of the alleged incident and Jed’s apartment) is a
residence hall on campus and under university control.

APPENDIX SUMMARY

Appendix A — Informational Report filed by Assistant Chief of University Police Samantha Rivers
Appendix B — SANE Examination Summary

Appendix C — Text messages between Nash and Jed on the night of the alleged incident
Appendix D — Text message between Brian and Nash

Appendix E — Message from Brian to Jed
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Appendix A
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MISSOURI

&3 | University Police

University Police Information Report
Written by: Assistant Chief Samantha Rivers
Date: 8/25/2020

Time: 23:30

Incident Summary:

At approx. 22:30 on 8/25/2020 | was informed by the front office that students Brian Barker
and Nash Kelly had walked into the station and needed assistance. | took them to the private
conference room and asked what was wrong. Mr. Kelly told me that he had been assaulted by
his boyfriend Jed Smith. Mr. Kelly had a visible abrasion on his lip, and appeared to be red in the
face. Mr. Kelly told me that Mr. Smith had struck him with the back of his hand, and then
penetrated Mr. Kelly’s anus with his penis and had sex with him. Mr. Kelly complained of pain in
his rectum/anus due to the sexual assault. | became concerned for Mr. Kelly’s wellbeing and
offered to transport him to Phelps Health Emergency Room, where he could have a SANE exam
performed and get medical attention. Mr. Kelly agreed to this. When we arrived, | arranged for
a private space for Mr. Kelly to wait, and assisted in arranging for the SANE exam. | asked Mr.
Kelly if he wanted to file a police report, and he declined. | ensured that Mr. Kelly had
transportation arranged for when his exam was complete, and then returned to the station at
approx. 23:25 to complete this information report and submit it to the Chief and the Title IX
Office.

End Report.
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SANE Exam Summary

When provided, the university does not release the physical SANE exam report to the parties,
as it is protected under HIPAA. However, the University Investigator has summarized the report
with the following bullets:

Nash Kelly was admitted to Phelps Health ER at 10:57 PM

Nash Kelly requested a SANE exam be performed

Nash Kelly had a vertically lacerated lip % inch in length, the laceration was treated

Nash Kelly had heavy bruising to his right cheek, jaw, chin and lips

Nash Kelly had moderate bruising to the underside of both his left and right wrists

Nash Kelly had symptoms of anal fissures and tearing of the interior rectal walls that was
treated

Blood for STl and HIV screening was drawn from Nash Kelly

Kelly Nash, a male who weighs 163lbs had a Blood Alcohol Content of .075% at the time
his blood was drawn at 11:34PM.

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
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eeecc Sprint LTE 9:30PM 66% )

{ Messages Jed <3<3<3 Details

What are you up to

babe?
I'm out with the bros at
Hopper's. What are you
doin lover?

WTF

Already partying?

hey don't be mad, i'm not

drunk.

Sure you aren't. Just
love it when you're out
with other guys without
me. JFC you've got
some nerve.

O | Send
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eeecc Sprint LTE 9:31PM 66% )

{ Messages Jed <3<3<3 Details

You'd better get your ass
over here. I'm not
starting the year off like
this with you. | refuse to
have this argument all
semester long.

| think this is a little over
the top, | was just having

some beer. Brian is our
DD. I'm not getting
drunk!!!

Of course. Brian. That's
fine, just do whatever.
My opinion clearly
doesn't matter.

Alright i'm leaving i'm on

my way.

O | Send
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eee00 Sprint LTE 9:31PM 66% )

< Messages Jed <3<3<3 Details

Where did you go?

Babe, answer me, where
are you?

WTF I'm really worried,
what happened? Amal
didn't see you leave. Are
you okay?

ANSWER ME!

O | Send
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eeeeo AT&T LTE 1:37 PM 21% L

{ Messages  Nash Details

Bro, where'd you go?

The master has called...

You left beer in your

pitcher man, party foul.

| know. I'll see ya in the
am for class.

Bro | need help. Pick up
your phone.

Just let me know when

it's over I'll be there to
get you.

O | Send

NOTE: This is a fictitious scenario drafted for the purpose of training UM System panelists in the Equity
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eeeeo ATA&T LTE 1:38 PM 20% L

{ Messages Jed - Nash's d'bag Details

| saw what you did to him
you bastard. If you ever
get near him again I'm
gonna tear you apart.
You'd better bet me and

my bros are gonna be
lookin out for you. You'd
best just stay away
unless you want us to do
you like you did Nash.

B  1oxi Vessage Send
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What is the Process?
Equity vs. Title IX
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The Revised CRRs

= 600.010: Equal Employment/ Educational Opportunity and
Nondiscrimination Policy

= 600.020: Sexual Harassment under Title IX

= 600.030: Resolution Process for Resolving Complaints of Sexual
Harassment under Title |X

* 600.040: Equity Resolution Process for Resolving Complaints of
Discrimination and Harassment against a Faculty Member or
Student or Student Organization

*= 600.050: Equity Resolution Process for Resolving Complaints of
Discrimination or Harassment against a Staff Member or the
University of Missouri

University of Missour1 System

COLUMBIA | KANSAS CITY | ROLLA | ST. LOUIS





What are the differences between
600.010 and 600.0207

= 600.010 pertains to Equity complaints;
these are complaints of discrimination or
harassment based on an individual’s race,
color, national origin, ancestry, religion,
sexual orientation, age disability, protected
veteran status, sex discrimination as defined
in 600.010, and any other status protected
by law.

= Sex discrimination under 600.010 means:
sexual harassment that falls outside the
definition of sexual harassment under
600.020, and includes workplace sexual
harassment and sex discrimination that
does not involve conduct of a sexual nature.

University of Missour1 System

COLUMBIA | KANSAS CITY | ROLLA | ST. LOUIS

600.020 applies to sexual harassment
occurring in an education program or
activity of the University against a person in
the United States.

= “Sexual Harassment” under 600.020 means

conduct on the basis of sex that is:
Quid pro quo

Hostile environment

Sexual assault

Dating Violence

Domestic violence

Stalking






600.030: The Resolution Process for complaints of
sexual harassment under Title IX.

This process is available to students and all
For Conduct employees who are named as respondents.

Falling under Under this process, the parties have a right to a
600.020. the hearing with cross-examination and other
ReSOIL;tion guestioning conducted by Advisors.

Process is The decision-maker for the hearing process is a
hearing panel consisting of a Hearing Officer and
600.030. two individuals randomly chosen from the Equity
Resolution Hearing Panel Pool; will try to have
panel consist of a faculty member and staff
member/administrator from the Pool.
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C YJUIS

BIA | KANSAS Y | ROLLA | S





For Conduct
Falling under
600.010, the
Resolution
Process Is
either
600.040 or
600.050.

600.040: For complaints of discrimination or

harassment against a faculty member, student or
student organization.

600.050: For complaints of discrimination or
harassment against a staff member or the
University.

Umver31ty of Mlssourl System
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600.040 vs. 600.050 Process

= 600.040 provides for a = 600.050 provides for a
resolution process that includes resolution process that includes
the following: the following:

o Conflict Resolution o Conflict Resolution
o Administrative Resolution o Administrative Resolution
o Hearing Panel Process = The decision-maker for

= The Hearing Panel under Administrative Resolution for a
600.040 is a three-person panel staff member respondent is a
with panel members randomly joint decision by the Equity
chosen from the Equity Officer and the Supervisor of the
Resolution Hearing Panel Pool. staff member.

One member of the Hearing
Panel is the Chair.

University of Missour1 System
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Jurisdiction of the University under
600.030

= Jurisdiction of the University under this policy is limited
to sexual harassment which occurs in an education
program or activity of the University against a person in
the United States.

*“Does not apply to sexual harassment occurring outside
of the United States, even where the conduct occurs in
an education program or activity of the University.
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Jurisdiction of the University under
600.040 or 600.050

=|_imited to conduct which occurs on University
premises or at University-sponsored or
University-supervised functions. However, the
University may take action for conduct occurring
in other settings, including off-campus under
certain circumstances.

University of Missour1 System
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Making a report and Preliminary Contact
under 600.030:

= Any person may report sexual harassment to the Title |X
coordinator.

= The Complainant is the individual who is alleged to be the victim
of the conduct that could constitute sexual harassment.

= Upon receiving a report of sexual harassment, the Title IX
Coordinator shall promptly contact the Complainant to discuss
the availability of Supportive Measures with or without the filing
of a Formal complaint, and explain the process for filing a
Formal Complaint.
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Supportive Measures under 600.030

= Supportive Measures: non-disciplinary, non-punitive
individualized services offered as appropriate, as reasonably
available, and without fee or charge to the Complainant or
Respondent before or after the filing of a Formal Complaint, or

where no Formal Complaint has been filed.

= Supportive Measures are designed to restore or preserve equal
access to the University’s education program or activity without

unreasonably burdening either Party.
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Formal Complaints

* A Formal Complaint must be filed in order for the
University to move forward under 600.030 with an
investigation.

= A Formal Complaint is a written document filed by a
Complainant or signed by the Title IX Coordinator
alleging sexual harassment against a Respondent and
requesting that the University investigate the allegation
of sexual harassment.

University of Missour1 System
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Notice of Allegations under 600.030

= Upon receipt of a Formal Complaint, a Notice of Allegations
will be sent to the Parties that includes:
o A description of the University’s Title IX process.

o Notice of the allegations of sexual harassment, including sufficient
details known at the time.

o A statement that the Respondent is presumed not responsible for the
alleged conduct and that a determination regarding responsibility is
made at the conclusion of the Title IX process.

o Notifying the Parties of their right to have an Advisor of their choice at
the hearing, who may, but is not required to be an attorney.

University of Missour1 System
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Rights of the Parties...

These are some of the rights of
the parties under 600.030:

= To be treated with respect and to be free = To receive an investigative report that
from retaliation. fairly summarizes the relevant evidence.

= To have access to University support = To have an opportunity to present a list of
resources. Potentlal witnesses and provide evidence

= To request a no contact directive between o the .Investlgator. o _
the Parties. = To be informed of the finding, rationale,

= To have a suEport person of their choice sanctions and remed.lal actions.
accompany them to all interviews and = To have an opFortunlty to appeal the
meetings, excluding the hearing unless dismissal of all or a portion of a Formal
the support person'is also the party’s Complaint, and appeal the determination
advisor. of akHearlng Panel or other decision-

maker.
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Support Person(s)/ Advisor(s) under
600.030

= Support Person: Each Party is
allowed one support person of their
choice present for all interviews
and meetings. The Support
person may act as the party’s
Advisor.

= Trained Support Person:
Administrators, faculty or staff at
the University trained on the Title
|X process; any student who is a
;I)_ar’_ty may request to have a
rained Support Person assigned
to them.

University of Missour1 System
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= Advisor(s): Each party may have
an advisor of their choice at the
hearing to conduct all cross-
examination and other questioning
for that party.

= The Advisor may, but is not
required to be, an attorney.

= |f a party does not have an advisor
of their choice at a hearing, the
University is required to provide an
advisor of the Umversﬂ%s
choosing, at no cost to the party, to
conduct all cross-examination and
questioning on behalf of that party.






600.030 Investigations

" Investigation: Upon receipt of a Formal Complaint, the Title IX
Coordinator will promptly appoint a trained investigator to
investigate the allegations of sexual harassment.

= The burden of proof and the burden of gathering evidence
sufficient to reach a determination regarding responsibility rests
on the University.

= The final investigative report will fairly summarize the relevant
evidence; all investigations will be thorough, reliable and
impartial.
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Dismissal

under
600.030

Dismissal of a Formal Complaint:
A Formal Complaint shall be dismissed if:

a. The conduct alleged would not constitute sexual harassment
under 600.020 even if proved;

~b. The conduct alleged did not occur in an education program
or activity of the University; or

_ c. The conduct alleged did not occur against a person in the
United States.

A Formal Complaint may be dismissed if:

~a. The Complainant notifies the Title IX Coordinator that they
would like to withdraw the Formal Complaint or any allegations therein;

. b. The Respondentis no longer enrolled or employed by the
University; or

_ c. Specific circumstances prevent the University from gathering
evidence sufficient to reach a determination.
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Informal Resolution under 600.030

* Informal Resolution: = Administrative Resolution:
o A party’s decision to engage in o A type of Informal Resolution
Informal Resolution must be under 600.030
voluntary, informed and in writing. o Decision-maker is the Title 1X
o Mediation, facilitated dialogue Coordinator, except for Faculty
o Requires a neutral facilitator dRes_p_ondentﬁ Whe;ﬁ thF? flnalt
o The parties have the right to ecision-maker 1s tne Frovost.
withdraw from the process any o Standard of proofis
time prior to agreeing to a final preponderance of the evidence.
resolution. o Parties may withdraw at any time
prior to the rendering of the
decision.
o Parties may appeal from the
decision.
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Hearing Panel Resolution under 600.030

The Equity Resolution Hearing The Title IX Hearing Panel

Panelist Pool

= A pool of not less than 5 faculty = Consists of the Hearing Officer and
and 5 administrators and/or stafft. two randomly selected individuals

= Selected by the Chancellor. from the Hearing Panelist Pool.

o = The Hearing Officer is a trained
Serve a renewable one-year term. navidal a2 pointed by the

= Selection to be made with an Chancellor to preside over a
attempt to recognize the diversity hearing and act as a member of
of the University community. the Hearing Panel, and to rule on

objections and the relevancy of
questions and evidence during the
hearing.

* Hearing Panel members from one
university may be asked to serve
on a hearing panel involving
another university.

University of Missour1 System
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Questioning of parties and witnesses at a
hearing under 600.030

= A party is subject to direct cross-examination by the other party’'s advisor;
the parties may not directly question each other.

= A party’s advisor will be permitted to ask the_other_partx and any witnesses
re edv_g_rlw_’gtquestlons and follow-up questions, including those challenging
credibility.

= Before a party or withess answers a question, the Hearing Officer must
determine whether the question is relevant.

= Ifa gue_st_ion Is excluded as not relevant, the Hearing Officer must explain
the decision to exclude that question.

= Where the Hearing Officer permits a question to be answered, there is a
presumption that the Hearing Officer found the question to be relevant.

= The parties’ advisors may object to questions on limited grounds as set
forth'in the Rules of Decorum.

University of Missour1 System
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Cross-examination and questioning of
parties and withesses under 600.030

= No party or withess can be forced to participate in the 600.030
process, including testifying at a hearing.

= |f a party or witness fails to submit to cross-examination at a
hearing, the Hearing Panel shall not rely on any statement of
that party or withess in reaching a determination regarding
responsibility.

* The Hearing Panel shall not draw any inference about the
determination regarding responsibility based solely on a party’'s
or witness’s failure to submit to cross-examination.

Umver31ty of Mlssourl System
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Questioning of a Party under 600.040 or
600.050

= Under the 600.040 hearing process:

o, the parties will be provided the opportunity to present facts and arguments in
full and question all present witnesses during the hearing.

o The parties may submit questions for each other to the Hearing Panel Chair,
who will determine if the questions are relevant and appropriate, and if so, will
ask the questions on behalf of the submitting party.

o If both parties request the opportunity, direct questioning between the parties
will be permitted.

o Advisors are present solely to advise their party, and may not participate
directly in the hearing.

= Under the 600.050 process, there is no hearing; parties may submit
questions for the other party to be asked by the decision-makers.

University of Missour1 System
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The order of
the evidence
In a hearing
under
600.030

The Complainant will go first and may give a verbal statement; the
Hearing Panel will then ask questions of the Complainant; the
Respondent’s advisor may then cross-examine the Complainant. The
Complainant may present witnesses who are subject to questioning by
the parties’ advisors and the Hearing Panel.

The ResBondent_wiII proceed next and may give a verbal statement; the
Hearing Panel will then ask questions of the Respondent; the
Complainant’s advisor may then cross-examine the Respondent. The
Respondent may present withesses who are subject to questioning by
the parties’ advisors and the Hearing Panel.

The Investigator will then be available to answer questions of the
Hearing Panel, and the parties’ advisors. The Investigator may also call
witnesses who will be subject to questioning by the parties’ advisors and
the Hearing Panel.

The Hearing Panel may ask questions or the parties or any witnesses at
any time during the hearing.

University of Missour1 System

COLUMBIA | KANSAS CITY | ROLLA | ST. LOUIS





Appeals
under
600.030;
600.040 and
600.050

Both Parties are allowed to appeal the dismissal of all or part of a
Formal Complaint or complaint, or the findings of the Hearing Panel or

Administrative Resolution Decision.
Appeals are limited to the following grounds:
a. A procedural irregularity;
b. To consider new evidence that was not reasonably available;
c. Conflict of interest or bias; or
d. The sanctions fall outside the range typically imposed.

The decision of the Equity Resolution Appellate Officer is final.

University of Missour1 System

COLUMBIA | KANSAS CITY | ROLLA | ST. LOUIS





Retaliation

= No person may intimidate, threaten, coerce, or discriminate
against any individual for the purpose of interfering with any
right or privilege secured by Title |IX, or because the individual
has made a report or complaint, testified, assisted, or
participated or refused to participate in any manner in an
investigation, proceeding or hearing under the policies.

= Under 600.040 and 600.050, employees are required to
cooperate with University Officials in proceedings involving
discrimination or harassment other than sex discrimination.

= The exercise of rights protected under the First Amendment
does not constitute prohibited retaliation.
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Presumption of Not
Responsible &
Preponderance of Evidence
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Presumption of Not Responsible

*The Respondent is presumed not
responsible for a policy violation.

= A determination regarding responsibility is made
at the conclusion of the Title IX/ Equity process;
the Respondent remains not responsible for a
violation until they have been proven responsible.

University of Missour1 System
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What is the || The standard of proof is the level of certainty and
Standard of | the degree of evidence necessary to establish a
Proof? violation of policy.
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Common Standards of Proof

= Beyond a Reasonable Doubt: “firmly convinced of the
defendant’s guilt’

= Clear and Convincing: “substantially more likely than not”

* Preponderance of the Evidence: “more likely than not”; 50% +

This is the standard of proof in the Title IX and Equity
Resolution processes.
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Questions?
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Fact:

Hearing panel

resolutions are not
based on reality.
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Reality or Perception?

Reality cannot be known by a panelist unless they actually experienced the
events firsthand.

Instead, a panelist bases their decisions upon their perceptions of reality.

Theoretically, perceptions are derived through evidence and testimony as

presented by the investigation report and exhibits and during the hearing
itself.

However, panelists enter the hearing with biases and preloaded perceptions
that may be very influential on the decision-making process.

Perception, Defined

Perception is our own vision or version of
reality.

We see the world not as it is, but as we are.

If our senses can be misled into perceiving
that something is so, we will believe it.

Once we believe that something is so, even
though it is not, we accept it.

Perceptions of reality often prevail over
reality.
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Challenges of Perception

We are sponges, constantly absorbing new information and sifting it through our extensive
assortment of biases to reduce our situational anxiety.

Preconceived notions, ideas, generalizations, and stereotypes which make up the collective
biases of a panelist are a very important source of information which is used in decision-
making.

Why does this matter?

Decision-makers often see evidence that aligns with their beliefs in a positive manner and
ignore evidence that does not.

In some instances, decision-makers might disregard and distort evidence that does not
confirm their own beliefs.

Fact:

We all bring biases to

the table.






Basics of Bias

Our declared beliefs and conscious values Possessed by everyone, even those with strong
Consideration is the result of deliberate thought

Social norms of equity and impartiality often
diminish their effect in decision-making Often influence decisions more than conscious

EXPLICIT BIASES IMPLICIT BIASES

outward commitments to impartiality and equity

Do not necessarily align with our declared beliefs

values

Can be activated by any number of identities
perceived in others

Once activated, work quickly and automatically

Tend to favor natural chemistry or common interests

Bases for Bias

Age
Ability, disability §

Political affiliation meq,uallbg n'§nxmm

Criminal history psgcho[ogg 2. D § progmons 1z H
Physical appearance itterence £ rlghbsw§
Socioeconomic status I pls o
at s s roschiion m v different
Veteran status, military status partiafty
. opinion £ aimess
Language, characteristics of speech b mﬁf;f,’&p‘ﬂmfaw it w:e; e

Family medical history, genetic makeup S Setores IUIMAN incorrect & d
: il histe akeup “n:mm%.wm,. prQlu ice

Affectional orientation, sexual orientation

Sex, gender, gender identity, gender expression

Marital status, familial status, pregnancy, familial responsibilities

Race, color, national or ethnic origin, nationality, ancestry, immigration status
Religion, creed, faith beliefs, spiritual beliefs — or the absence of these

8/7/2020
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Fact:

Implicit biases are

nearly impossible to
eliminate but their
effects can be
reduced.

“Bias isn’t like an upset stomach that an
individual can take an antacid to fix...

The outcome of any implicit bias training
shouldn’t be to cure people’s bias or make
them more objective—it should be to make
people bias-aware.”






|dentifying Implicit Bias

Implicit Association Test (IAT) Introspection & Mindfulness

o Measures the strength of associations o When making decisions in the below
between identity characteristics and situations, observe what you consider as
descriptive terms relevant and what weight you place on the
o ldentity characteristics — bases for bias information
> Descriptive terms —good, bad, clumsy, smart, etc. > High ambiguity (open to multiple interpretations)

o Limited in that it will only tell you whether on ° Incomplete information
any given day, you have a slight to significant > Overload of information and steps required to reach a

o
preference for one group over another ecision

o

Practice slowing down and viewing all
situations from a variety of perspectives as
you make decisions

o

However, the IAT modules will act as a
starting point for introspection

o Both your results and the process of responding to the
IAT itself are valuable

o

Be critical of the information you consume on
a daily basis

Addressing Implicit Bias

Be informed of the presence of bias and possible affects on decision-making
a. Research indicates warning of bias can reduce its affects on the hearing process

b. When you become bias-aware, you are able to act with less bias without focusing on
being unbiased

i.  Using knowledge about your own biases will cause you to review your decisions and course-
correct if appropriate, adding accountability and intentionality to the process

If you are aware of a bias you have that may influence your ability to act as an

equitable and impartial panelist, you should decline to serve for that

complaint

8/7/2020
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Addressing Implicit Bias

Provide panelists “decision aids” to assist in making a determination

a. Research indicates structured tools used to guide the process of decision-making may
reduce the affects of bias

i.  Provides a guide to logically justify your determinations based on the applicable policies

Work with others on the panel to be self-aware

a. Be agreeable to reconsidering the evidence and any decisions on its relevancy to the
complaint

b. If you are the outlier on a decision, reconsider your stance, looking for any evidence of
bias influence

c. Ifyouarein a “majority rules” decision with one outlier, review the evidence carefully for
possible group-think influences

Addressing Implicit Bias

Engage in high-effort, deliberate thought processes
a. Even if the resolution seems straightforward, consider every piece of evidence and all
testimony as you’ll need to indicate how each was included or excluded as part of your
resolution
b. Credibility determinations should be examined with a critical view to reduce the influence
of bias
i.  Canyou objectively illustrate the reason(s) you feel the party or witness is accurately portraying
the relevant facts?

c. Appreciate that making a decision based on your “gut” or “intuition” increases the
likelihood of bias







EFFECTS OF ALCOHOL:
DIFFERENCES ACROSS INDIVIDUALS AND SITUATIONS
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Drinking (& other drug use) across the lifespan

Prevalence (past year)
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- Binge drinking and

Intoxication are normative in
“emerging adulthood”

- Ages 18-25

- Nearly 50% of 21-24 yr-olds

report getting drunk in the past
year

- Alcohol involvement peaks

during this time, then declines
over the course of adulthood





Binge drinking and intoxication

- Binge drinking has a behavioral definition, according to the

National Institutes of Health

- Consuming enough alcohol to raise blood alcohol concentration (BAC) to
0.08 g/dL within two hours.

- Typically, 5 ‘drinks’ (men) or 4 ‘drinks’ (women) within two hours
- What constitutes ‘a drink’ can vary widely, so this is a loose definition





Binge drinking and intoxication

- Binge drinking has a behavioral definition, according to the
National Institutes of Health

- Consuming enough alcohol to raise blood alcohol concentration (BAC) to
.08 g/dL within two hours.

- Typically, 5 drinks (men) or 4 drinks (women) within two hours

- By contrast, intoxication has a legal definition (0.08 g/dL BAC),
which is largely arbitrary

- Behavioral, cognitive and emotional effects of that dose vary dramatically
across people

- Significant impairment occurs at much lower doses in most people





e
College student drinking

- College students consume larger quantities per occasion than any
other demographic group

- Even compared to their age peers who are not in college





e
College student drinking

- So-called ‘extreme binges’ (12 or more [men]/10 or more [women])
are very common in college students, particularly in first two years
- College students generally drink with the intention of becoming very drunk

- “If | don’t black out, then it wasn't a very good night.”





e
College student drinking

- So-called ‘extreme binges’ (12 or more [men]/10 or more [women])
are very common in college students, particularly in first two years
- College students generally drink with the intention of becoming very drunk

- “If I don’t black out, then it wasn’t a very good night.”

- What BAC results from this level of consumption?

__I Women ___|BAC______

NS
180 Ibs
200 Ibs

.26%

21%
17%

140
160

.33%
DS .28%
DS .24%





Major factors affecting BAC from a given dose

BAC reflects alcohol overwhelming liver capacity

More and faster consumption = overwhelming the liver's capacity to “clear”.
Time

Faster consumption = less time for liver to clear = higher BAC

Body weight (actually, total body water)
Larger = more water in which to dilute ingested alcohol

Sex

Per kg of weight, men have higher blood volumes—also leading to greater dilution
of ingested alcohol

Men also metabolize alcohol more readily than women due to higher activity of
gastric enzymes (alcohol dehydrogenase).
Stomach contents

Food in the stomach slows alcohol metabolism, allowing the liver to absorb more
before it reaches the bloodstream.





e
Common effects per number of drinks/BAC

1-2 .02-.05% Feeling relaxed; some impaired judgment; behaviors exaggerated
(talking more loudly; more gesturing); reaction time slows; difficulty
concentrating

3-4 .08-.10% Senses dulled; risk-taking increases; memory impairment; mild
blackouts possible; slurred speech, stumbling gate; interpretation of
events is skewed; falling asleep unintentionally (passing out)

BAC levels common in college student drinkers

8-10 17-.25% Confusion, feeling dazed; vomiting; reduced pain perception;
blackouts probable; passing out likely; very high risk of injury (self and
others)

10-12 .25-.33%  Stupor (unresponsive to external stimuli, though may retain

consciousness); cognition greatly impaired; breathing impaired
12-15+ .33-.40% Coma,; risk of cardiac arrest; neurologic damage





Common negative consequences of intoxication

- Getting In fights
- Sexual misconduct (or sex later regretted)
- Injury to self

- Injury to others

- Nausea/vomiting

- Hangover

- Passing out

- Alienating friends

- Missing school/work






BETWEEN-PERSON DIFFERENCES
IN ALCOHOL'S EFFECTS

Same dose does not equal same BAC, and BAC does not equal
Intoxication!





What do we mean by “alcohol effects?”

- Alcohol pharmacodynamics (APD): how alcohol moves through
and affects the body (mainly, the brain)

- Feelings of intoxication

- Alcohol pharmacokinetics (APK): how the body affects the drug
(.e., what the body does to it)

- Absorption rate, distribution throughout the body (via the blood),
metabolism, and elimination

- BAC Is a classic measure related to APK





BAC trajectories over time

Average BAC “curves” of 8 fasting adult men
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Averages are misleading

- Research has shown differences as large as 300% across individuals in
the effects of a given dose on both alcohol APK (e.g., BAC) and APD
(l.e., how It feels).

CONTROLLED ORAL DOSING - Individual BAC curves from 44 adults

(1.0 g-etoh per liter TBW) (n=44)

140 who each consumed 1.0 g/L EtOH
. within 20 min.

120

- Huge variabllity in both peak BAC and
In time to reach peak BAC

BoAC (rvgr's)

0 20 6o 00 120 150 10 20
time after ingestion (min)






Alcohol differentially affects people

- Even when BAC trajectories are the same, APD still differs

- For some, one “standard” drink is enough to cause impaired judgment
and feelings of intoxication. For others, such effects occur only with
much higher doses

High Sensitive Low Sensitive
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Measuring alcohol sensitivity

- Researchers often ask people to report the number of drinks they
require in order to feel various effects from drinking alcohol

LCOHOLISM: CLINICAL AND EXPERIMENTAL RESEARCH Vol. 40, No. 4
April 2016

The Alcohol Sensitivity Questionnaire: Evidence for
Construct Validity

Kimberly A. Fleming, Bruce D. Bartholow, Joseph Hilgard, Denis M. McCarthy,
Susan E. O'Neill, Douglas Steinley, and Kenneth J. Sher

- E.g., "Have you ever felt more talkative after drinking alcohol? If so, what's
the minimum number of drinks you must consume in order to feel more
talkative?”





e
Alcohol sensitivity and AUD risk

- Having relatively low sensitivity to alcohol’s effects is known to
confer increased risk for alcohol use disorder (AUD)

- ‘LS’ individuals generally drink more than their ‘HS’ peers, because they need
more to achieve desired effects (e.g., blackouts)

- LS individuals generally experience drinking-related negative consequences
more frequently than do their HS peers





e
Alcohol sensitivity and AUD risk

- But among college student drinkers, LS is a desirable trait
- LS individuals can “hold their liquor” better than their HS peers

- Heavy drinking and the ability to ‘keep partying’ are highly desired and
admired among college student drinkers





L
The ‘LS’ paradox

- LS Increases odds of experiencing negative conseguences of
drinking

- Mainly because LS people drink more than HS people





L
The ‘LS’ paradox

- But, at a given level of consumption (i.e., # of drinks), LS people
are actually less likely to experience many negative consequences
than their HS peers
- John (LS) and Ted (HS) both consume 8 drinks.

- At that dose Ted’s (HS) judgment is more impaired than John’s (LS), making
Ted more likely to take risks, make bad decisions, and wake up on a
stranger’s floor the next morning.





Sexual encounters later regretted

Having sex with someone while intoxicated—and later regretting it—
IS quite common among college students.
21-25% report alcohol-related regretted sex in the past year

Reported by both men and women, but often for different reasons
Partner choice vs. behavior itself

Of college women raped each year, ~72% are assaulted when they are too
Intoxicated to consent

Might alcohol sensitivity play a role in whether people experience
regretted sexual encounters?





Alcohol sensitivity and regretted sex

- A defining characteristic of LS Is experiencing relatively less N
impairment from a given dose of alcohol. S 1
- This likely generalizes to perceptions of sexual risk or partner intent. ~ Dr- Liana Hone

ASQ scores predicting RS

- LS women (but not men) are less likely

¢ Women _ |
B Men to experience regretted sex at a given
number of drinks than are their HS
- peers.
_"
0 1 2 3

Odds of reporting regretted sex,

controlling for number of drinks
Hone, Bartholow, et al., 2017





CONTEXT AND ALCOHOL EFFECTS

Where you drink, and with whom, matters a |ot





Context effects on college student drinking

The university itself is a heavy-drinking context

College students drink more than their age peers who
do not attend college

Students at large universities, esp. those with Division |
NCAA athletics, drink more than students at smaller
schools

Students at schools with a Greek system drink more

than those at schools w/o Greek houses
Holds true even for students not affiliated with Greek system

Women who attend co-ed schools drink more than
women at schools w/o men






The Greek system as heavy-drinking context

Surprising no one, research consistently shows that Greek
students drink more than their non-Greek peers

Interestingly, Greek-affiliated students drink more at chapter events
than in other contexts
As do non-affiliated students

Does this simply mean that Greek-affiliated students were destined
to be heavy drinkers? Are they heavy drinkers after college too?





e
HD by Greek involvement during college and after

- More involvement with Greek

College Years Postcollege Years
157 system = more HD
’%1.2- / - For men, Greek involvement =
509_ increased HD throughout college
EOG_ —_ - By three years post-college,
ol HD has dropped dramatically
R 03 - No longer predicted by level of
0 college Greek involvement
1 2 3 4 7 11
Year
—=&— Men, Greek = Low ---®--- Men, Greek=Mean = —4*— Men, Greek = High

—&— Women, Greek =Low ---®-- Women, Greek = Mean —*— Women, Greek = High|






Conclusions, |

Alcohol Is a complex substance that affects multiple neural systems
and causes a wide array of effects, both between people and within
the same person across situations

Variability across people is massive—as much as 300%

Young people, especially college students, drink at very intoxicating
levels and experience numerous adverse conseguences

Variability in sensitivity to alcohol’s effects is a mixed blessing

LS increases risk for AUD and related problems, but decreases risk for
certain immediate consequences at a given alcohol dose





Conclusions, |l

Alcohol consumption and alcohol’s effects vary widely as a function
of context and situations

The kind of drinking contexts often encountered by college students actually
encourage more drinking and greater risk-taking compared to contexts In
which “grown-ups” tend to drink

What grown-ups consider to be “negative consequences” are not
perceived to be negative by young people

Puking on yourself, getting hurt, hurting someone else, and doing generally
stupid things when drinking are worn as a “badge of honor” for most college
students.





Students need help understanding consent

Navigating Consent While Drinking

Determining whether you have consent to have sex can be tricky when you or your potential partner(s) have been
drinking. We are committed to providing honest, accurate health information to students without judgment, and use
a data-driven, student-centered approach that emphasizes harm reduction and meeting students where they are.
Here, we define “having sex” as engaging in any sexual activity.

START HERE

No, but they want
to have sex with me

= — — -Unsure = — — =

| |
| |
I |
| |
v + + v







Relevancy of Questions
and Evidence
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Important Considerations

* Fact-finders are not charged with finding a particular outcome.

= Fact-finders should avoid pre-conceived notions and consider
only the information provided during the process.

Umver31ty of Mlssourl System
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Relevancy and Evidence

= Fact-finders should focus on evidence that is most relevant to making a
determination.

» Fact-finders must address conflicting evidence that bears on the outcome
of the proceeding.

* The Hearing Officer or Panel Chair has the discretion to determine the
relevance of any witness or documentary evidence and may exclude
information that'is irrelevant, immaterial, cumulative, or more
prejudicial than informative.

= The relevancy and admissibility of any evidence offered at the hearin
shall be determined by the Hearing Officer, whose ruling shall be final. In
equity proceedings, the Chair shall present the question to the Hearin
Panel at the request of a member of the Hearing Panel, in which event, the
ruling of the Hearing Panel by majority vote shall be final.

University of Missour1 System
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What Evidence Should be Considered?

= The formal rules of evidence do not apply;
but the evidence must be relevant.

= Questions and evidence about the
Complainant’s pre-disposition or prior
sexual behavior are not relevant, unless
offered to prove that someone other than
the dRestpondent committed the alleged
conduct.

= Evidence concerning specific incidents of
the Complainant’s prior sexual behavior
with respect to the Respondent is not
relevant unless it is offered to prove
consent.

= Character evidence is of limited utility and
should not be admitted unless relevant.

University of Missour1 System
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= Incidents or behaviors of a party not

directly related to the alleged conduct
should not be considered unless it shows
a pattern of related misconduct that is
deemed relevant.

Records of a party made or maintained by
a physician or similar professional in
connection with the provision of treatment
to a party may not be used without the
party’s express consent.

Information protected under a legally
rec_:ognlzed privilege shall not be allowed,
relied upon or otherwise used unless the
{)erson_ 10lding the privilege has waived
hat privilege.






Gathering Evidence
Cross-examination and questioning of parties

and witnesses under 600.030

= No party or withess can be forced to participate in the 600.030
process, including testifying at a hearing.

= |f a party or witness fails to submit to cross-examination at a
hearing, the Hearing Panel shall not rely on any statement of
that party or withess in reaching a determination regarding
responsibility.

* The Hearing Panel shall not draw any inference about the
determination regarding responsibility based solely on a party’'s
or witness’s failure to submit to cross-examination.
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Gathering Evidence
Questioning of a Party under 600.040

= Under the 600.040 hearing process:

o The parties will be provided the opportunity to present facts and arguments in full and
qguestion all present witnesses during the hearing.

o The parties may submit questions for each other to the Hearing Panel Chair, who will
determine if the questions are relevant and appropriate, and if so, will ask the
questions on behalf of the submitting party.

o If both parties request the opportunity, direct questioning between the parties will be
permitted.

o Advisors are present solely to advise their party, and may not participate directly in
the hearing.

o The Chair of the Hearing Panel, in consultation with the Parties and investigators,
may decide in advance of the hearing that certain witnesses do not need to be

hysically present if their testimony can be adequately summarized by the
nvestigator(s) in the investigative report or during the hearing. All Parties will have
ample opportunity to present facts and arguments in full and question all present
witnesses during the hearing, though formal cross-examination is not used between

the Parties.
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Findings, Decision Writing,
Sanctions and Remedial
Actions
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Findings of the Hearing Panel under
600.030 and 600.040

Hearing panel will deliberate with no others present, except legal advisor.
Maijority decision required.
Keep in mind standard of proof.

Within 5 days of the end of deliberations the Hearing Officer or Panel Chair will prepare a
written determination reflecting the decision of the Hearing Panel regarding responsibility,
sanctions and remedial actions, if any ("Hearing Panel Decision”), and deliver it to the
Title IX Coordinator (or Provost if faculty) detailing the following:

o ldentification of the allegations.

o A description of the procedural steps;

o Findings of fact supporting the determination;

o Conclusions regarding the application of the policies to the facts;

o Statement of and rationale for the result as to each on each allegation

O

O

If panel finds Respondent responsible, report should include sanctions and remedies, if any.
The procedures and permissible bases for the Complainant and the Respondent to appeal.
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Possible Findings

= There is sufficient evidence to find Respondent responsible for
the policy violation based on the preponderance of the
evidence.

o It is more likely than not that Respondent violated the policy.

= There is insufficient evidence to find Respondent responsible
for the policy violation based on the preponderance of the
evidence.

o It is not more likely than not that Respondent violated the policy.
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Sanctions and Remedial Actions

= Factors to consider when finding sanctions or remedial actions
include:
o The nature, severity of, and circumstances surrounding the violation;
o The disciplinary history of the Respondent;

o The need for sanctions/ remedial actions to bring an end to the
conduct;

o The need for sanctions/ remedial actions to prevent the future
recurrence of the conduct; and

o The need to remedy the effects of the conduct on the Complainant and
the University community.

* Findings and sanctions are subject to appeal
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Types of Sanctions for Student

Respondents
= \Warning = Residence Hall Suspension
* Probation * Resident Hall Expulsion
= Loss of Privileges = Campus Suspension
= Restitution = University System
= Discretionary Sanctions such ~ Suspension
as work assignments, = University System Expulsion
services to the University or (not eligible for online
other related discretionary courses)

assignments
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Sanctions for Employees who are
Respondents

= Warning = For Regular, Untenured Faculty,

. - immediate termination of term
Performance |mpr.ovement Plan contract and employment:
= Required counseling

_ - _ = Suspension without pay;
= Required training or education = Non-renewal of appointment:
= Loss of annual pay increase |

_ o = For Regular, Tenured faculty,
= Loss of supervisory responsibility suspension without pay, removal

: i iscinline | from campus and referral to the
ﬁgi%?rﬁgrg?ggf‘;'rﬂ” of discipline in a Chancellopr to initiate dismissal for

cause;

= For Non-Regular Facult . .
Immediate tgrmination 031/" term For staff, dem9t|0p,
contract and employment; = For staff, termination.
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Remedial Actions

= [f Complainant is a student: = [f Complainant is an
o Permitting the student to retake employee:
COourses; o Removal of a disciplinary
o Providing tuition action;
reimbursement; o Modification of a performance
o Providing additional academic review;
support; o Adjustment in pay;

o Removal of a disciplinary o Changes to the employee’s
action; and reporting relationships; and
o Providing educational and/or o Workplace accommodations.
on-campus housing

accommodations.
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Questions?
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I'm In the Hearing Panelist Pool:
Now \What?

Hearing Panelist Training
August 2020
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Hearing Panel

* What is a Hearing Panel?

o Panel of three members that make a recommendation or finding on each of
the alleged University policy violations and sanctions and remedial actions
after consideration of evidence presented at a hearing

= Available for both Title 1X (600.030) & Equity (600.040) Processes

= How are they similar?

o Used when a specific complaint is not resolved through an alternate
resolution process

o Comprised of three (3) members

o Designated Hearing Officer or Chair of Hearing Panel will be selected
o University Panelists will be selected from the Hearing Panelist Pool

o Annual training will be required for all Panelists

o Recommendations or determinations regarding responsibility, sanctions and
remedial actions will require a majority vote by the Hearing Panel
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Who are the Panel members?

= Title IX Hearing Panel

o Hearing Officer

o 2 University members randomly selected from Hearing Panelist pool

» Good faith attempt will be made for Hearing Panel to include at least one faculty member
and one administrator or staff member

= Up to 2 alternates may be designated

= Equity Hearing Panel
o 3 University members randomly selected from Hearing Panelist pool

= Chair of the Hearing Panel as designated by the Hearing Panel Pool Chair

= Good faith attempt will be made for Hearing Panel to include at least one faculty member
and one administrator or staff member

= Up to 2 alternates may be designated
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Hearing Panelists

* Hearing Panelists must be fair, impartial and unbiased
* Must be able to approach the hearing with an open mind

= Maintain a neutral and unbiased position throughout the hearing
while considering the testimony and evidence that is presented
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Fairness

= Treat both Parties equitably and with respect

* Do not base crediblility determinations on whether an individual
is a Complainant or Respondent

* Provide equal opportunity for the Parties to present withesses
and other evidence

= Allow both Parties to exercise their rights under the CRRs
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Impartiality

= Only form an opinion after the hearing process is complete

= |f you have had prior dealings with either Party, let the Title IX
Coordinator or Equity Officer know

= Do not let personal feelings and/or prior dealings with either
Party or a witness affect the way you treat the individual

= Ask questions in a non-accusatory manner
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Recusal of a Hearing Panel Member

* Hearing Panel members, including the Hearing Officer, shall not
have a Conflict of Interest or Bias for or against Complainants
or Respondents generally or an individual Complainant or

Respondent.

= |[f a Hearing Panel member or Hearing Officer feels that they
have a Conflict of Interest or Bias, or cannot make an objective
determination, they must recuse themselves.

= Not every case is right for you ... and that is okay!
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Objection to a Hearing Panel Member

= Parties must raise all objections to any panelist in writing to the Title IX
Coordinator or Equity Officer at least 15 business days prior to the

hearing.

= Hearing Panel members will only be unseated and replaced if the Title IX
Coordinator or Equity Officer concludes that good cause exists for the

removal.

o Good cause may include, but is not limited to, bias that would preclude an impartial
hearing or circumstances in which the Hearing Panel member’s involvement could
impact the Party’s work or learning environment due to current or Ip1>otent|al
interactions with the Hearing Panel member (e.g., a panel member being in the same

department as either Party).

= The Title IX Coordinator or Equity Officer will provide a written response to
all Parties addressing any objections to the Hearing Panel members,

including the Hearing Officer.
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TITLE IX:

For conduct . .
* For complaints of sexual harassment against

falling under - -
any Respondent, including any employee of the
600.020, the University.
resolution
process is
600.030.
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Hearing Process Rules under 600.030
Hearing Officer Role - Procedurally

Hearing Officer shall participate on the Hearing Panel and preside at the hearing, call the hearing to
order, call the roll of the Hearing Panel and alternates in attendance, ascertain the presence or
absence of the Investigator, the Complainant and the Respondent, confirm receipt of the Notice of
Allegations and Notice of Hearing by the Parties, report any extensions requested or granted and
establish the presence of any Advisors.

The Hearing Officer may dismiss any person from the hearing who interferes with or obstructs the
hearing, fails to adhere to the Rules of Decorum, or fails to abide by the rulings of the Hearing Officer.

Procedural questions which arise during the hearing and which are not covered by these general
rules shall be determined by the Hearing Officer, whose ruling shall be final.

The Hearing Officer will prepare a written determination reflecting the decision of the Hearing Panel
regarding responsibility, sanctions and remedial actions, if any (“Hearing Panel Decision™), and deliver
it to the Title IX Coordinator.
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Hearing Process Rules under 600.030
Hearing Officer Role — Substantively

 The relevancy and admissibility of any evidence offered at the hearing shall be
determined by the Hearing Officer, whose ruling shall be final.

« Before a Party or withess answers a question, the Hearing Officer must determine
whether the question is relevant. If a question is excluded as not relevant, the Hearing
Officer must explain the decision to exclude that question. Where the Hearing Officer
permits a question to be answered, there is a presumption that the Hearing Officer
found the question to be relevant.

 The Parties’ Advisors may object to questions on limited grounds as set forth in the
Rules of Decorum. The Hearing Officer will rule on such objections and that ruling shall
be final.
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Hearing Process Rules under 600.030
Hearing Panelists’ Role

« At least five (5) business days prior to the hearing date, the final investigative report and all
exhibits will be provided to the Hearing Panel members.

« The Hearing Panel may ask questions of the Parties or any witnesses including the
Investigator at any time during the hearing.

« The Hearing Panel will deliberate with no others present, except any legal advisor to the
Hearing Panel, to find whether the Respondent is responsible or not responsible for the policy
violation(s) in question.

o Finding(s) based on a preponderance of the evidence
o If a Respondent is found responsible by a majority of the Hearing Panel, the Hearing
Panel will determine appropriate sanctions and remedial actions by a majority vote.

University of Missour1 System

COLUMBIA | KANSAS CITY | ROLLA | ST. LOUIS






EQUITY:
For conduct
falling under
600.010, the
hearing
resolution

process is
600.040.

For complaints of discrimination or harassment
(non-Title 1X) against a Faculty member, Student
or Student organization.
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Hearing Process Rules under 600.040
Hearing Panel Chair Role - Procedurally

« The Hearing Panel Chair shall preside at the hearing, call the hearing to order, call the roll of the
Hearing Panel and alternates in attendance, ascertain the presence or absence of the
Investigator, the Complainant and the Respondent, confirm receipt of the Notice of Allegations
and Notice of Hearing by the Parties, report any extensions requested or granted, and establish
the presence of any Equity Support Persons.

« The Hearing Panel Chair shall arrange for recording of the hearing, whether by audio, video,
digital or stenographic means.

« The Hearing Panel Chair will prepare a written determination regarding responsibility (“Hearing
Panel Decision") and deliver it to the Provost (or Designee) (for Faculty Respondents) or the
Equity Officer (for Student Respondents).
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Hearing Process Rules under 600.040
Hearing Panel Chair Role — Substantively

« The relevancy and admissibility of any evidence offered at the hearing shall be determined by
the Hearing Panel Chair, whose ruling shall be final, unless the Chair shall present the question
to the Hearing Panel at the request of a member of the Hearing Panel, in which event, the
ruling of the Hearing Panel by majority vote shall be final.

* Procedural questions which arise during the hearing and which are not covered by these
general rules shall be determined by the Hearing Panel Chair, whose ruling shall be final unless
the Chair shall present the question to the Hearing Panel at the request of a member of the
Hearing Panel, in which event, the ruling of the Hearing Panel by majority vote shall be final.

University of Missour1 System

COLUMBIA | KANSAS CITY | ROLLA | ST. LOUIS





Hearing Process Rules under 600.040
Hearing Panelists’ Role

At least five (5) business days prior to the hearing date, the final investigative report and all exhibits will be
provided to the Hearing Panel members.
A Hearing Panel may question withesses or evidence introduced by the Investigator, the Complainant or the
Respondent at any time during the hearing process.
A Hearing Panel may call additional withesses and submit documentary evidence.
A Hearing Panel may exclude a witness proposed by the Investigator, the Complainant or the Respondent if it is
determined their testimony would be redundant or not relevant.
A Hearing Panel may dismiss any person from the hearing who interferes with or obstructs the hearing or fails
to abide by the rulings of the Hearing Panel Chair.
The Hearing Panel will deliberate with no others present, except any legal advisor to the Hearing Panel, to find
whether the Respondent is responsible or not responsible for the policy violation(s) in question.
* Finding based on a preponderance of the evidence
« |If a Student or Student Organization Respondent is found responsible by a majority of the Hearing Panel,
the Hearing Panel will determine the appropriate sanctions which will be imposed by the Equity Officer.
« If a Faculty Respondent is found responsible by a majority of the Hearing Panel, the Hearing Panel will
recommend appropriate sanctions to the Provost, who will determine and impose the appropriate sanctions.
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Questions?
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Provisions for a Virtual Hearing are as follows:

o

All participants must use the ZOOM platform through a computer. No
participants will be allowed to "call in" using their telephone.

The room link will be sent prior to the hearing.

The Respondent and Complainant must use the authenticated, licensed
ZOOM log in provided by the University.

= Information on this can be found at https://it. mst.edu/services/zoom/

It is the Respondent and Complainant's responsibility to secure this
authenticated program on their own device.

The Respondent and Complainant will be expected to follow the same
procedural processes for a hearing as outlined in CRRs.

Procedural questions can be submitted directly to the Panel Chair using the
"chat" feature of ZOOM.

All parties except the Panel Chair will remain "muted" unless it is an
appropriate moment for them to speak as outlined in the procedures for a
hearing, and they will be "unmuted" at those times.

Advisors to the Respondent and Complainant will be "muted" at all times in
the hearing room, it is the parties responsibility to find an alternative method
of communication with their advisor through a third party messaging service if
need be.

= During live cross examination, the advisors and responding party
will be unmuted to allow for the answering of the question, and any
objections to questions.

The Respondent and Complainant will only be able to message the Panel
Chair directly using the chat feature, and are encouraged to do so if they have
a procedural question, or general inquiry.

Witnesses will be held in the waiting room while the hearing proceeds, and be
brought into the hearing when called by the chair.

All parties will be provided separate, private "breakout rooms" where they will
be able to confer with their advisor in private, and off the record, and may
request a conference at any time by messaging the Panel Chair directly.

The Title IX Coordinator, or their deputy, will be present in the room to
facilitate the technical components of the virtual hearing, and reserves the
right at any time to stop the proceedings to adjust the technical aspects of the



https://it.mst.edu/services/zoom/



meeting space so that it adheres to the UM System Collected Rules and
Regulations governing the operations of the hearing. The Title IX Coordinator
will be providing no guidance or direction to the Panel when it comes to the
subject matter being discussed, or deliberated.





